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§142.21 How will the hearing be con-
ducted and who has the burden of
proof?

(@) The ALJ conducts a hearing in
order to determine whether a defend-
ant is liable for a civil penalty, assess-
ment, or both and, if so, the appro-
priate amount of the civil penalty and/
or assessment. The hearing will be re-
corded and transcribed, and the tran-
script of testimony, exhibits admitted
at the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for a decision by the
ALJ.

(b) SBA must prove a defendant’s li-
ability and any aggravating factors by
a preponderance of the evidence.

(c) A defendant must prove any af-
firmative defenses and any mitigating
factors by a preponderance of the evi-
dence.

(d) The hearing will be open to the
public unless otherwise ordered by the
ALJ for good cause shown.

§142.22 How is evidence presented at
the hearing?

(a) Witnesses at the hearing must
testify orally under oath or affirmation
unless otherwise ordered by the ALJ.
At the discretion of the ALJ, testi-
mony may be admitted in the form of
a written statement or deposition, a
copy of which must be provided to all
other parties, along with the last
known address of the witness, in a
manner which allows sufficient time
for other parties to subpoena the wit-
ness for cross-examination at the hear-
ing.

(b) The ALJ determines the admissi-
bility of evidence in accordance with
§134.223 (a) and (b) of this chapter.

§142.23 Are there limits on disclosure
of documents or discovery?

(a) Upon written request to the re-
viewing official, the defendant may re-
view all non-privileged, relevant and
material documents, records and other
material related to the allegations con-
tained in the complaint. After paying
SBA a reasonable fee for duplication,
the defendant may obtain a copy of the
records described.

(b) Upon written request to the re-
viewing official, the defendant may ob-
tain a copy of all exculpatory informa-
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tion in the possession of the reviewing
official or investigating official relat-
ing to the allegations in the complaint.
If the document would otherwise be
privileged, only the portion of the doc-
ument containing exculpatory infor-
mation must be disclosed. As used in
this section, the term *“‘information”
does not include legal materials such
as statutes or case law obtained
through legal research.

(c) The notice sent to the Attorney
General from the reviewing official is
not discoverable under any cir-
cumstances.

(d) Other discovery is available only
as ordered by the ALJ and includes
only those methods of discovery al-
lowed by §134.213 of this chapter.

§142.24 Can witnesses be subpoenaed?

A party seeking the appearance and
testimony of any individual or the pro-
duction of documents or records at a
hearing may request in writing that
the ALJ issue a subpoena. Any such re-
quest must be filed with the ALJ not
less than 15 days before the scheduled
hearing date unless otherwise allowed
by the ALJ for good cause. A subpoena
shall be issued by the ALJ in the man-
ner specified by §134.214 of this chapter.

§142.25 Can a party or witness object
to discovery?

Any party or prospective witness
may file a motion to quash a subpoena
or to limit discovery or the disclosure
of evidence. Motions to limit discovery
or to object to the disclosure of evi-
dence are governed by §134.213 of this
chapter. Motions to limit or quash sub-
poenas are governed by §134.214(d) of
this chapter.

§142.26 Can a party informally discuss
the case with the ALJ?

No. Such discussions are forbidden as
ex parte communications with the ALJ
as set forth in §134.220 of this chapter.
This does not prohibit a party from
communicating with other employees
of OHA to inquire about the status of a
case or to ask routine questions con-
cerning administrative functions and
procedures.
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